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J  U  D  G  M  E  N  T

 The  accused  and  the  injured  persons  are  neighbours.  The 
accused has been charged with commission of criminal trespass into their 
house  compound,  during  night,  and  throwing  unidentified  acid  like 
substance,  to  the  injured  persons.  The  injured  persons  could  not  be 
examined as  they have left  the address  permanently.  There  was  no eye 
witness to the occurrence. 

PROSECUTION CASE : 

2.  The prosecution case, as unfolded in the FIR, dated 27-08-2005, 
lodged by Sri Mahadev Malo Das, son of Sri Bhgirath Malo Das, resident of  
village  Borbhogia,  Gopsar,  under  Dhekiajuli  Police  Station  is  that  on 
26-08-2005, Friday, at about 9 p.m., in his absence, when his mother Smt. 
Parbati Malo Das, father Sri Bhagirath Malo Das and sister Smt. Bimala Malo 
Das were sitting in the veranda of the house, after having dinner, the accuse 
Sri Subhas Malo Das trespassed into the house compound and involved in 
an altercation with them, without any reason. In course of altercation, the 
accused brought a tumbler containing acid like substance and thrown to 
them which caused burn injuries.  

INVESTIGATION : 

3. Based on the above ejahar and on being forwarded by Borsola 
Out post, registered as Dhekiajuli Police Station Case No. 290/2005, under 
Sections 447/328 of IPC, dated 28-08-2005. The Officer-in-charge SI Jogesh 
Deva Goswami endorsed the case to ASI Khargeswar Deka for preliminary 
investigation and SI Durlav Das to complete the investigation. 

4. In  course  of  preliminary  investigation,  ASI  Khargeswar 
Deka forwarded the injured persons for medical treatment, 
examined witnesses,  seized one tumbler,  prepared sketch 
map  of  the  place  of  occurrence  and  on  completion  of 
preliminary  investigation  handed  over  the  case  diary  to 
him, vide Ext.11, Borsola OP, GDE No. 405, dated 27-08-2005. 
Thereafter,  upon  perusal  of  the  case  diary,  submitted 
charge-sheet,  u/s  447/328  IPC  against  the  accused,  vide 
Ext.12. 
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TRIAL : 

5. Since the charge sheeted offence, inter-alia, u/s 328 of the IPC, 
is exclusively triable by the Court of Sessions, Smt. N. Rajkumari, the Learned 
Addl. Chief Judicial Magistrate, Sonitpur, Tezpur, Sonitpur, vide order, dated 
06-06-2006,  passed,  in  GR  Case  No.1458/2005,  committed  the  case,  after 
observing  the  procedure  laid  down in  Section  209  CrPC,  to  this  Court  of 
Sessions for trial. 

6. Upon  perusal  of  the  materials  on  record  and  hearing  the 
learned counsel for both the sides, formal charges u/s 447/328 of the IPC 
were framed, vide order, dated 11-07-2006. The charges were read over and 
explained to the accused, to which he pleaded not guilty and claimed to be 
tried. 

7. In  order  to  prove  the  above  charges,  the  prosecution  has 
examined 12 (twelve)  witnesses,  including the Investigating Officer,  while 
the defence cross-examined them. 

8. On closing the case for the prosecution side, the statement of 
the accused was recorded u/s 313 CrPC, vide order, dated, 08-03-2013. The 
accused pleaded not guilty, and declined to examine any witness in defence. 

9. I  have  heard the  argument  advanced  by  Sri  D.C.  Borah,  the 
learned Public Prosecutor, and Sri S.E. Alam, learned Senior counsel. I have 
gone through the entire evidence proffered by the prosecution and also the 
statement of the accused, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

10.  From  the  evidence  on  record,  and  on  the  basis  of  oral 
submission  of  the  learned  counsel  of  both  sides,  the  following  points 
emerged for determination : 

(A) Whether the accused on 28-06-2005,  at  about 9 p.m.,  at 
Borbhogia,  Gupsar,  under  Dhekiajuli  PS,  committed 
criminal  trespass  into  the  house  compound  of  Sri 
Mahadev Malo Das, the informant ? and 
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(B) Whether on the same day,  time and place,  the accused 
caused hurt to  Sri Bhagirath Das, Smt. Parbati Malo Das 
and  Smt.  Bimola  Malo  Das  by  means  of  corrosive 
substance like acid ?

THE DECISION AND THE REASONS THEREFOR
ANALYSIS OF EVIDENCE ON RECORD : 
Non-examination of injured : 

11. On bare perusal of the contents of the ejahar, dated 27-08-2005, 
Ext.2, lodged by one Sri Mahadev Malo Das and the evidence of PW-1 Sri 
Digen Malo Das,  PW-2 Sr Ananda Das,  PW-3 Sri Phanidhar Das,  PW-6 Sri 
Premeswar Das and PW-7 Sri Mansingh Das, as a whole, it transpires that in 
the alleged incident Bhagirath Malo Das, Smt. Parbati Malo Das and Smt. 
Bimala Malo Das were injured. The medical evidence of PW-4 Dr. Sangita 
Sarma  and  PW-5  Dr.  Siba  Prasad  Bordoloi,  who  examined  them,  have 
corroborated the names of the injured persons. But in this long pending 
case, the prosecution has failed to examine the informant and the injured 
persons, aforenamed. The case record shows that on several occasions, the 
police reported that the family of the informant and the injured persons 
have left village – Borbhogia, Gupsar for some other place, after selling out 
the land and their dwelling house. The non-examination of the informant 
and the injured persons, who were material witnesses in the instant case, 
cast serious doubt on the evidence of the remaining non-official PWs and 
further, being prejudicial to the right of the accused to cross-examine them, 
is undoubtedly fatal to the prosecution case.  

Inception of occurrence : 

12. PW-1 Sri  Digen Malo Das is a neighbour to the house of the 
injured persons, situated at a distance of about 30’.  At about 11-30 p.m., 
when  he  was  at  home,  an  incident  of  quarrel  took  place  between  the 
accused and Bhagirath ( the injured), on road and then Bhagirath left for 
home,  but  the  accused  again  returned  from  his  house  with  a  tumbler 
containing  something,  and  again  involved  in  quarrel  with  Bhagirath. 
According to him, he saw this incident in the flash of his torch-light from 
his house. From the cross-examination, it appears that there is a bamboo 
grove between his house and the house of Bhagirath (  the injured).  The 
incident of repeated quarrel between Bhagirath and the accused before the 
alleged  incident  of  acid  throwing  has  not  come  in  the  evidence  of  the 
remaining  non-official  PWs,  namely,  PW-2  Sr  Ananda  Das,  PW-3  Sri 
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Phanidhar Das, PW-6 Sri Premeswar Das, PW-7 Sri Mansingh Das, PW-8 Sri 
Binoy Saha, PW-9 Sri Parimal Malo Das and PW-11 Smt. Subheswari Malo 
Das.  PWs  7,8,9  and  11  have  been  declared  as  hostile  witnesses  by  the 
prosecution. 

13. Therefore, in the absence of any corroborative testimony, and 
non-examination of Bhagirath Malo Das (  the injured) and situation of a 
bamboo grove between the houses of Bhagirath and the accused as well as 
for  non-exhibition  of  the  seized  torch-light,  in  the  flash  of  which,  he 
allegedly  saw the initial  occurrence,  aforementioned,  from a  distance of 
about 30’, in the relevant mid-night, the aforesaid piece of evidence of PW-1 
that he saw the initial occurrence, is difficult to be relied on, beyond doubt. 

Incident of alleged acid throwing :

14. According to PW-1 Sri Digen Malo Das, when quarrel broke out 
between Bhagirath and the accused when the wife of Bhagirath intervened 
and tried to  take Bhagirath into  the house,  the accused threw acid  like 
substance contained in the steel tumbler, in his hand, towards Bhagirath 
and  thereupon,  hue  and  cry  broke  out  in  their  (Bhagirath)  house.  In 
cross-examination, he has stated to have seen this incident in the flash of  
his torch-light, but for reasons cited earlier, his version cannot be believed 
beyond doubt. 

15. PW-2 Sri Ananda Das is the scribe of the FIR, Ext.2. His evidence 
is  that on 27-08-2005,  at  about 11-30 a.m. Sri  Mahadev Malo Das,  son of 
Bhagirath Malo Das   ( the injured) met him and on being requested, as per 
his version, he wrote the FIR, aforementioned. Therefore, it appears that he 
did not witness the occurrence and on the other hand, the said Sri Mahadev 
Malo Das is not examined in the instant case. Here it may be mentioned that 
PW-12  SI  Durlav  Das,  the  IO,  deposed  to  have  received  the  information 
about the incident from Sri Bhagirath Malo Das, one of the injured, which 
was recorded in Borsola Out Post, GD Entry No. 394, dated 26-08-2005 and 
accordingly,  ASI  Khargeswar  Deka  was  entrusted  for  preliminary 
investigation, vide Ext.10, the GD Entry. ASI Khargeswar Deka has not been 
examined  case.  From  this  point  of  view,  Ext.10,  the  GD  Entry, 
aforementioned,  is  the  First  Information  Report  in  the  case,  but  the 
contents  thereof  has  not  been  proved  by  examining  the  informant  and 
injured Sri Bhagirath Malo Das for the reason that he along with the entire 
family has left the address permanently. Further, PW-3 Sri Phanidhar Das 
was also not an eye witness to the alleged occurrence. His version is that 
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upon hearing hue and cry in the house of Bhagirath, he went there and 
learnt  from  Bhagirath,  on  enquiry,  that  the  accused  threw  acid  on  the 
person  of  Parbati,  Bimala  and  him.  He  noticed  blackish  spots  on  their 
persons. After about 15 ( fifteen) minutes of this incident, the police arrived 
and seized one steel tumbler, Mat.Ext.1, from the midst of a bamboo grove. 
PW-6 Sri Premeswar Das, who is a driver of vehicle, deposed to have shifted 
the  injured  persons  to  Kanaklata  Civil  Hospital  for  treatment,  on  the 
request of Bhagirath and Amulya Das, who are not examined in the case.  
PW-7 Sri Mansingh Das accompanied the injured, on the request of PW-6, 
the driver of the vehicle and did not notice the injuries due to darkness and 
also did not  enquire who threw acid on the persons of  the injured.  The 
prosecution has declared the witness as hostile. PW-8 Sri Binoy Saha, PW-9 
Sri Parimal Malo Das and    PW-11 Smt. Subheswari Malo Das were declared 
as hostile witness by the prosecution and from their evidence no material 
fact emerged in regard to the alleged occurrence. 

16. From the above evidence of the PWs, it appears that none of 
the PWs directly witnessed the occurrence and for non-examination of the 
injured persons, nothing could be inferred in regard to the actual facts and 
circumstances,  in  which  the  injured  persons,  aforenamed,  sustained 
injuries.  It  is  surprising  to  note  that  PW-10  Smt.  Rini  Bharali,  the  then 
learned Judicial Magistrate, Tezpur deposed to have recorded the statement 
of PW-1 Sri Digen Malo Das u/s 164 CrPC, vide Ext.9, the statement, but this  
statement was not brought to the notice of the witness (PW-1), who gave 
the statement  and as  such,  no reliance could be placed on it.  Thus,  the 
totality of evidence adduced by the prosecution does not establish beyond 
reasonable  doubt  that  the  accused  was  responsible  for  throwing 
unidentified acid like substance with intent to cause hurt on the injured 
persons. 
Injury & means of injury  :

17. On  perusal  of  the  evidence  of  PW-4  Dr.  Sangia  Sarma,  the 
doctor, who examined the injured persons, namely, (1) Sri Bhagirath Malo 
Das,  (2)  Smt.  Parboti  Malo Das,  on 26-08-2005,  on being referred by the 
emergency OPD and found as follows : 

On examination of Sri Bhagirath Malo Das : 
“Both lids had burnt scars. 
The lashes of both eyes are partially burnt. 
Conjunetina – Chemosed grossly.
The cornea has partial opacities. 
The other structure shows no abnormal findings. 
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The vision of the right eye – 6 / 24
The vision of the left eye  - 6 / 18
The nature of injury was simple, fresh caused with chemical. 

On examination of Smt. Parbati Malo Das : 

Both  eyes  showed  burn  scars  which  present  on  both  lids  
 of both eyes. 

Both the eyes lashes burnt partially. 
Conjunetival Chemosis present. 
Other structures normal. 
Nature  of  injury  was  simple,  fresh  caused  with  caustic  

 product.” 

18. PW-4,  the  doctor,  has  recognized  Ext.3,  the injury report  of 
Bhagirath Malo Das and Ext.4, the injury reports of Parbati Malo Das. 

19. PW-5 Dr. Siba Prasad Bordoloi, the doctor, who examined the 
injured persons, namely, (1) Smt. Parboti Malo Das, (2) Bimala Malo Das, (3) 
Sri  Bhagirath  Malo  Das,   on  27-08-2005,  at  2-10  a.m.,  at  Kanaklata  Civil 
Hospital, Tezpur and found as follows : 

“ 1. Parbati Malo Das : 

Areas  of  corrosive  burn  over  face,  eyes,  chest,  right  hand. 
Fresh. 
The  patient  was  admitted  at  female  ward  surgery  and  

 referred to Dr. L. Bhuyan and eye specialist. In this case, final 
 report is to be collected. 

2. Bimala Malo Das :

Corrosive burn over right upper arm. Fresh. 
Admitted  in  children  ward  surgery  and  referred  to  Dr.  L.  

 Bhuyan. 

3. Bhagirath Malo Das :

Areas  of  acid  burn (  corrosive)  over  whole  body including  |
 eyes. Fresh. 

Admitted in male surgical unit and referred to the same Dr.  
 L.  Bhuyan.”

PW-5, the doctor, has recognized Ext.5, the report.
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20. Thus, it transpires from the above medical evidence of PWs 4 
and 5 that though the injured persons sustained simple burn injuries in the 
alleged incident, but there is no specific evidence as to the cause of such 
injuries.  The prosecution, it appears, proceeded on the presumption that 
the liquid substance allegedly thrown on the persons of the injured, whom 
the prosecution has  not  examined,  was  a  corrosive acid  substance  only, 
without its scientific examination or the container in which the substance 
was allegedly carried, vide Mat. Ext.1, the steel tumbler, cannot legally be 
accepted beyond reasonable doubt. 

C O N C L U S I O N

21. For the reasons, set forth above, this Court is constrained to 
hold that the prosecution has failed to prove the charges, aforementioned 
or under any minor offence, beyond all reasonable doubt.

22.  Accordingly,  the  accused  Sri  Subhas  Malo  Das  is  acquitted  of  the 
charges u/s 447/328 of IPC and set at liberty forthwith.  

23. The judgment and order, as above, is pronounced in the open 
Court, in presence of the accused and the learned counsel for both the sides, 
on this the 18th day of May, 2013, under the Hand and Seal of this Court. 

24. Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
              SESSIONS JUDGE

                                                    SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

* * * * *
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SESSIONS    CASE NO. 121 OF 2006  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Sri Digen Malo Das
PW–2 : Sri Ananda Das
PW–3 : Sri Phanidhar Das
PW–4 : Dr. Sangeeta Sarma, MO
PW–5 : Dr. Siba Prasad Bordoloi, MO
PW–6 : Sri Premeswar Das
PW–7 : Sri Mansing Das
PW–8 : Sri Binoy Saha 
PW–9 : Sri Porimal Malo Das
PW–10 : Smt. Rini Bharali  
PW–11 : Smt. Subheswar Das  
PW–12 : SI Durlav Das, the IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Seizure List
Exhibit –2 : Ejahar
Exhibit –3 : Injury Report
Exhibit –4 : Injury report
Exhibit –5 : Injury Report
Exhibit –6 : Seized vehicle
Exhibit –7 : Order sheet
Exhibit –8 : Order, dated 28-10-05
Exhibit –9 : Statement
Exhibit –10 : Extract copy of GDE No. 394, dated 26-08-05
Exhibit –11 : Extract copy of GDE No. 405, dated 27-08-05
Exhibit –12 : Charge Sheet

MATERIAL EXHIBIT

Mat. Ext –1 : Glass
 

DEFENCE EXHIBIT

N  I L 

Page 9 of 9

9

(A. BORTHAKUR)  
 SESSIONS JUDGE,
SONITPUR :: TEZPUR


